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Horseman of the Court

Pierce Butler’s Seventeen Years Serving as 
St. Paul’s First US Supreme Court Justice

!am$s &l$m()g a)d ,a-l )$ls.)

The following is the second of a two-part series 
about the life and career of Pierce Butler. To read 
the first article on Butler’s early career in St. Paul, 
see Vol. 61, No. 1 of Ramsey County History.

Why should Ramsey County remember 
Pierce Butler? For one good reason: He 

was the first Minnesotan (and St. Paulite) to 
serve on the United States Supreme Court.

But the judgment of history has been harsh. 
The rather few scholars who have paid a/en-
tion to Butler’s judicial career have rated him 
undistinguished at best.0 Such ratings are sub-
jective, but the core of them are an assessment 
of whether a judge’s opinions have had a lasting 
impact on the law; Butler’s have not.1 On the 
court, he was never a star, nor did he strive to 
be one. On those rare occasions when he had a 
chance to shine (see: the Buck v. Bell online side-
bar), he declined. He wrote the majority opinion 
for only one historically pivotal case, a case that 
marked the end of one Supreme Court era, and 
which also touched o2 the most consequential 
defeat of Franklin Roosevelt’s presidency. We’ll 
come to that story later, but remember the 
name: Tipaldo.

When Butler joined the Supreme Court in 
January 1923, he was just what President War-
ren Harding and Chief Justice William Ta3 
were looking for: a Catholic, a Democrat, a hard 
worker, and a reliable conservative whose legal 
thinking was firmly grounded in the nineteenth 
century.4 (Ta3 told Harding that Butler was a 
Democrat, “but not enough of a Democrat to 
hurt.”)5 The nation was still reacting to the per-
turbations wrought by the Great War, including 
vastly increased federal power; the railroads, for 
example, had been temporarily nationalized. 
There had been too much change.

Harding had been elected on the slogans “Tri-
umphant Nationality” and “Back to Normalcy.” 
The key word there was “back”: back to pre-war 
America, back to a federal government that did 
as li/le as possible. He chose former President 
Ta3 as Chief Justice in 1921, precisely to move 
the Supreme Court back toward nineteenth- 
century concepts, particularly in the areas of 
government meddling in the economy (bad). 

Congress followed similar impulses. In 1921 it 
passed the eugenics-inspired Emergency Quo-
tas Act, followed in 1924 by the even more dras-
tic Asian Exclusion Act and National Origins 
Act. From the 1890s forward, the United States 
had seen an unprecedented surge of immigra-
tion from eastern and southern Europe—Jews, 
Slavs, Sicilians—that made many Americans, 
including in the elite classes, uncomfortable. 
They saw the new immigrants as inferior and 
feared that they would degrade the country’s 
heretofore genetic “excellence.” The new law set 

Portrait of Pierce Butler 
in December 1922, just 
before he officially joined 
the US Supreme Court. 
Image courtesy of Library 
of Congress, Prints and 
Photographs Division, 
National Photo Company 
Collection.
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quotas designed to permit immigration mostly 
from the country’s early sources in northern 
Europe. Back, back, back. (The country’s current 
immigration turmoil has a precedent almost ex-
actly one century old.)6

Pierce Butler was the perfect man for this 
moment. He detested government economic 
regulation and social programs of all kinds. 
American citizenship, to him, carried with it 
the duty of unquestioning obedience to govern-
ment (as we saw with the Warren Schaper case 
in part one of this series, where the University 
of Minnesota professor lost his job over Butler’s 
perception of his insu7cient patriotism). To 
Butler, pacifism and socialism were alien and 
abhorrent concepts. In 1926 Time magazine 
observed that Pierce Butler was “ruthless, in-
tolerant, forceful, impatient with all forms of 
progressive thought.”8 This made him, to Ta3, a 
man of “sound . . . constitutional views.”9 

The qualities he had developed in St. Paul—in-
dustry, determination, preparation, inflexibility, 
and a supreme conviction of his own rightness—
served him well on the court for almost a decade. 
According to the leading historian of the Ta3 
Court, Robert Post, while Ta3 remained chief 
justice (he resigned in 1930), Butler was one of the 
toughest judges “in conference”—that is, in the 
meetings among the justices where they hashed 
things out—and also one of the most persuasive. 
No one was be/er than him at turning divided 
decisions into unanimous ones, a quality prized 
by Chief Justice Ta3.: 

Because the Supreme Court makes the news 
only in cases of controversy, like gun control, 
some readers may suppose that big stu2 is all it 
does. But the contrary is true. Most of the cases 

it takes, though di7cult, ma/er deeply to the 
litigants but do not a2ect the general public. The 
issues are technical and arcane, and the Court’s 
opinions, where the justices explain what they 
decide, are incomprehensible for most people. 

In his nearly seventeen years on the Supreme 
Court, Pierce Butler wrote over three hundred 
majority (that is, winning-side) opinions, nearly 
all of them unanimous.; Most dealt with kno/y 
stu2 like railroad and utilities regulation, But-
ler’s area of expertise. There were few deeply 
divisive cases, and this was probably a conge-
nial time for Butler. Ta3 had, with President 
Harding’s acquiescence, built a reliable core of 
conservative justices: Ta3, Willis Van Devanter, 
George Sutherland, James McReynolds, and 
Butler—like-minded men of similar ages. The 
la/er four became a bloc, meeting, socializing, 
golfing, and voting together. In time they would 
become known, disparagingly, as the Four 
Horsemen (as in, of the apocalypse).0⁰ More 
about that later.

Butler took o7ce in a time of comparative 
national prosperity and consensus. Both were 
sha/ered by the coming of the Great Depression 
in 1929. That, in turn, brought the 1932 election 
of Franklin Roosevelt as president, and with 
him an endless number of laws, programs, and 
agencies designed to restore some measure of 
prosperity, or at least hope. Butler, deeply sus-
picious of such meddling, considered FDR “a 
damned fool.”00 

Roosevelt was determined to use every le-
gitimate power of the state to fight the national 
crisis. The Horsemen were equally determined 
to resist him, and with four of the nine Supreme 
Court votes, they were in a strong position to do 
so. FDR and Congress rushed many programs 
into life in 1933 and 1934; then the legal chal-
lenges to them worked their way through the 
courts. Everyone knew a crisis might come.

And then it came. Between January of 1935 
and May of 1936, the Supreme Court ruled six 
Depression-fighting programs unconstitutional: 
the Railroad Retirement Act, the Agricultural 
Adjustment Act, the Gu2ey Coal Act, and the 
National Recovery Act (Roosevelt’s keystone).

All these were federal statutes designed to 
help some large and su2ering category of people, 
including rail workers, farmers, and miners. 
Pierce Butler voted to strike down all of them.01

Pierce Butler (at left) with 
Chief Justice William Taft 
(at right), 1922. Image 
courtesy of Library of 
Congress, Prints and 
Photographs Division, 
National Photo Company 
Collection.
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We come now to Tipaldo. The last big case of 
this set, which set o2 the Judicial Crisis of 1937 
(as historians have called it), was a New York 
state minimum wage case called Morehead  v. 
New York ex rel. Tipaldo. This was a close, 5–4 
decision—the Four Horsemen plus one—with 
the opinion by Pierce Butler. This was the only 
truly important opinion he ever wrote. The Su-
preme Court, the New Deal, and American con-
stitutional law would never be the same again.

The Tipaldo Case
Joe Tipaldo was the manager of the Spotlight 
Laundry in Brooklyn, and a bad boss. In 1933 
the New York legislature had passed a minimum 
wage/maximum hours law for female laundry 
workers; the Depression had driven pay so low 
that, in the legislature’s view, many women were 
working at starvation wages. Tipaldo responded 
by pretending to pay his female workers the 
minimum, then requiring kickbacks. He was 
caught, convicted, and sent to jail. Laundry and 
hotel businesses, hostile to minimum wages, 
pooled money to make Tipaldo’s case a test of 
New York law.

Tipaldo and his enablers had good reason to 
be optimistic. Just ten years earlier, in 1923, the 
US Supreme Court had ruled a very similar law, 
se/ing minimum wages for women and children 
in the District of Columbia, unconstitutional: 
Adkins v. Children’s Hospital. Though this was 
long before the Depression, the impulse was 
the same, to protect from exploitation workers 
who had no e2ective bargaining power.04 It was 
the kind of law that Pierce Butler and the Four 
Horsemen disdained.

Adkins was a 5–3 decision, with one justice, 
Louis Brandeis, not taking part, and three dis-
senting. When Tipaldo came along, in 1936, two 
enormous changes had taken place. One was 
the Depression, which put powerful pressure 
on government to act for su2ering workers. The 
other was Supreme Court turnover: all the jus-
tices who dissented in Adkins were gone, along 
with one who voted with the Horsemen. This 
set up the possibility of a 5–4 split, with a single 
justice who had not voted in Adkins deciding 
the fate of Tipaldo—and, by extension, the fu-
ture of the New Deal.

Owen Roberts was that single justice, a Re-
publican appointed by President Hoover in 1930. 

Roberts had been hard to pin down in New Deal 
cases; sometimes he voted with the Horsemen, 
sometimes not. This time he did, giving them a 
5–4 majority. Pierce Butler, who almost never 
got a writing assignment in a close case, got this 
one. It would change his life.

He probably found writing it rather easy. The 
controlling precedent was Adkins, and so But-
ler’s opinion in Tipaldo relied heavily on Adkins 
and reached the same result. It has been writ-
ten that Pierce Butler pared his judicial prose 
to remove any language that might prove to be 
memorable,05 but in this case, Butler changed 
his tone. Confrontational and defiant, Butler 
wrote: “The State is without power by any form 
of legislation to prohibit, change or nullify con-
tracts between employers and adult women 
workers as to the amount of wages to be paid.”06

Butler’s Tipaldo opinion reflected his hard-
ened nineteenth-century views. While countless 

Architectural drawing by 
George N. Ray, for a 1925 
addition to Pierce Butler’s 
residence on Nineteenth 
Street NW in Washington, 
DC. Image courtesy of 
Library of Congress, Prints 
and Photographs Division, 
Waggaman & Ray Archive.

Clerk of the Supreme 
Court Charles B. Cropley, 
Chief Justice Charles E. 
Hughes, Justice James 
McReynolds, and Justice 
Pierce Butler enter the 
House Chamber in the US 
Capitol, 1939. Image cour-
tesy of Library of Congress, 
Prints and Photographs 
Division, Harris & Ewing 
Photograph Collection.
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workers across the country were being crushed 
by starvation wages, “the state is without power 
by any form of legislation” (emphasis added) to 
intervene. Here was Pierce Butler’s worldview, 
forged on the Dakota County frontier, grilled into 
him at Carleton, and petrified in certainty through 
his decades of success (and wealth), made the im-
mutable law of the nation. The French novelist 
and poet Anatole France had wri/en that “the 
majestic equality of the laws=.=.=. forbid rich and 
poor alike to sleep under the bridges, to beg in 
the streets, and to steal their bread.”08 Pierce 
Butler now suggested an American counterpart: 
The Constitution, in its magnificent equality, 
permits rich and poor alike to toil their lives away 
in sweatshops.09 Butler had put a dagger into any 
legislative action to ameliorate the calamity of 
the Great Depression for workers.

Historian William Leuchtenberg called Ti-
paldo “the most consequential event of all.”0: 
It seemed to confirm what A/orney General 
Homer Cummings had warned FDR: “Mr. Presi-
dent, they mean to destroy us . . . We will have to 
find a way to get rid of the present membership 
of the Supreme Court.”0;

Tipaldo came down on June 1, 1936, just as 
the campaigns for the fall presidential and con-
gressional elections were beginning to move. 
Roosevelt was popular but the Depression had 
not relented; no one knew what to expect in 
November. The popular response to Tipaldo, 
nationwide, was overwhelmingly negative. The 
Republican Party, fearing its backlash, took the 
extraordinary step of condemning the decision, 
which was so out of sync with the times.1⁰

Roosevelt, who had been uncertain how, 
when, and even if to act against the Supreme 
Court, now decided to take Cummings’s advice. 
He would act, but wait for the right moment. The 
election brought it nearer. His unprecedented 
victory—over sixty percent of the popular vote 
and complete control of Congress—showed 
that the people had voted overwhelmingly for 
Roosevelt and against the Supreme Court. 

On February 5, 1937, Roosevelt struck. In an 
address to the nation, he announced his so-
called court-packing plan, a reform of the federal 
court system that would permit the president 
to appoint an additional judge, at all levels, in-
cluding the Supreme Court, for every judge over 
seventy who declined to retire. All four of the 
Horsemen (and two other justices) were older 
than seventy. This would not require a Constitu-
tional amendment because the Constitution did 
not fix the number of Supreme Court justices; 
that was up to Congress. If approved, the plan 
would give Roosevelt six appointments to the 
Supreme Court and boost its size to fi3een.

Despite Roosevelt’s popularity and congres-
sional majorities, opposition to his proposal 
grew and spread, including in his own party. 
People saw it for what it was, a presidential take-
over: They hated this particular court’s intransi-
gence but respected the court as an institution. 
And no president, no ma/er how critical of the 
Supreme Court, had ever dared act against the 
institution itself. A le/er published February 10 
in the Minneapolis Journal provides an example 
of the reaction: “Having made a rubber stamp 

Aline Fruhauf, Nine 
Old Men, collotype 
print on paper, 1936. 
National Portrait Gallery, 
Smithsonian Institution; 
gift of Erwin P. Vollmer. 
© Estate of Aline 
Fruhauf. Reprinted with 
permission. 

Justice Pierce Butler 
leaving his Washington, 
DC home for his morning 
walk on his seventy-first 
birthday, March 1(, 
1939. Image courtesy 
of Library of Congress, 
Prints and Photographs 
Division, Harris & Ewing 
Photograph Collection.
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out of Congress and a bunch of o7ce boys out 
of the cabinet, he [FDR] now proposes to dictate 
to the Supreme Court. Truly, one is tempted to 
say with Cassius . . . ‘Upon what meat doth this 
our Caesar feed, that he is grown so great?’ ”10

The struggle rumbled on all through the 
spring and summer of 1937, with opposition 
gaining strength week by week. On July 14, 1937, 
Senate Majority Leader Joe Robinson went home 
from a long, hot session of trying to force the 
bill through, collapsed, and died. The Judicial 
Procedures Reform Bill of 1937 died with him. 
(The bill did ultimately pass, but stripped of the 
key language.) Historian William Leuchtenberg 
wrote, “Roosevelt had su2ered a severe setback, 
and his proposal had drawn its last breath.”11 
And Pierce Butler’s opinion in Tipaldo had 
touched it o2.14

This was a stunning victory for Butler and 
the Horsemen. But now a series of events in 
quick succession turned that apparent victory 
into a defeat so thorough that it has been called 
a constitutional revolution. 

While the reaction to Tipaldo was being 
absorbed, the 1936 elections fought, and the 
court-packing wrangle resolved, still another 
minimum-wages-for-women case made its way 
to the Supreme Court. Washington State had a 
similar law for decades, but it went unenforced. 
Elsie Parrish worked as a hotel housekeeper 
in Wenatchee for eighteen months, and over 
that time was paid $216 less than the statutory 
minimum. When she quit, she demanded that 
amount, her employer refused, and she sued. 
Because of Tipaldo, she lost at every level. But 
she kept appealing.

With rare exception, the Supreme Court takes 
only the cases it wants to hear. That it heard ar-
guments in the Parrish case in December 1936, 
less than six months a3er the Tipaldo decision, 
signaled that something had changed. That 
change, never fully explained, took place in the 
mind of Owen Roberts.

Like Tipaldo, the Parrish vote was 5–4;= the 
only di2erence was Justice Roberts, who switched 
sides. A shockingly short time had passed: Ti-
paldo was decided June 1, 1936; Parrish came 
down on March 29, 1937. It was, in e2ect, an ad-
mission that Tipaldo, and Adkins before it, were 
simply wrong. Chief Justice Hughes, writing 
for the majority, got right to the issue that had 

been skated over, and by implication denied, in 
Tipaldo: a state’s compelling interest in forbid-
ding sweatshops. He wrote, “What can be closer 
to the public interest than the health of women 
and their protection from unscrupulous and 
overreaching employers? And=.=.=. how can it be 
said that the requirement of the payment of a 
minimum wage fairly fixed in order to meet the 
very necessities of existence is not an admissi-
ble means to that end?= .= .= . The legislature was 
entitled to adopt measures to reduce the evils of 
the ‘sweating system.’ ”15

Butler joined in Justice Sutherland’s under-
standably angry dissent, but according to histo-
rian Leuchtenberg, the Horsemen understood 
immediately that they and their way of think-
ing, in command for so long, had been, just nine 
months a3er Tipaldo, made obsolete.16 Thus 
was “liberty of contract” in employment, free 
from government regulation, so cherished by 
Pierce Butler and the Horsemen, swept away. 
And here was the constitutional revolution: The 
government was now free to regulate wages to 
ameliorate the e2ects of the Depression. The 
nineteenth century was over.

A Tragic Turn
Butler’s last three years on the court cannot 
have been happy ones. In 1937 his friend Van 
Devanter le3, followed in 1938 by Sutherland.18 
He and his remaining mate, McReynolds, fell 
into increasing isolation. In his first three years 
as a justice, Butler had dissented twice. In his 
last three, a3er Tipaldo, forty times. Tipaldo 
was a victory that returned only gall. Pierce But-
ler had not changed; the personnel of the court 
had changed, and that meant, in e2ect, that the 
Constitution had changed. He must have hated 
the transformation, but if he felt anger, no anger 
showed in his opinions; they remained mea-
sured and well-composed.19

In early 1938, a mysterious tragedy struck 
him and his family. His son Kevin, the youngest 
child born in 1905, died on a journey from St. 
Paul to New York. He was on a passenger train 
near Greensburg, southwest Pennsylvania, when 
he fell into a ravine and fractured his skull. 
The version of events published in most news-
papers, probably the o7cial family version, was 
that a sudden movement of the train on a curve 
thrust Kevin through a bathroom window,1: and 

To learn about 
four pivotal 
Supreme Court 
decisions during 
Butler’s tenure 
and how he 
voted, see “Rights 
and Reasoning: 
Pierce Butler’s 
Supreme Court 
Opinions” online.

https://rchs.com/publishing/catalog/rights-reasoning-pierce-butler
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this is repeated in the death certificate.1; But it 
is not believable. The force required to propel a 
full-grown man through the small window of 
a railcar bathroom would be stupendous, and 
trains must reduce speed on curves. The Minne-
apolis Star, alone among local papers, reported 
at first that he had “leaped out the window of a 
speeding passenger train.”4⁰

In late 1938 things got worse: Butler began to 
su2er from leukemia. Always dutiful, he con-
tinued to work, but now rarely wrote majority 
opinions. The last time he had the pleasure of 
writing for his colleagues was May of 1938. 

Pierce Butler died of leukemia on November 
16, 1939, was eulogized in Washington, and bur-
ied in St. Paul.40 His grave, marked by an obelisk 
in the Butler family plot at Calvary Cemetery, 
lies not too far from that of a man he knew and 
admired, Archbishop John Ireland, and from 

that of his old political mate and courtroom 
rival, Fred McGhee.41

A Complicated Legacy
Who was Pierce Butler? It’s a question that is 
hard to answer, made harder by Butler himself. 
Before he died, he directed his clerk to destroy 
his Supreme Court papers. This direction, of 
doubtful propriety (he was, a3er all, an em-
ployee of the United States) deprives posterity 
of essential information and invites specula-
tion. What was he hiding? We are le3 with an 
incomplete record.

Butler deserves to be remembered in Ramsey 
County as the best Minnesota trial lawyer of his 
generation. He was an energetic public figure 
and as a regent of the University of Minnesota 
he was completely devoted, but he could also be 
rigid and intolerant. His persecution of Warren 
Schaper for “insu7cient patriotism” cannot be 
defended.

As a Supreme Court justice, Pierce Butler was 
dutiful and hardworking. He lacked flexibility, 
but he probably would have said that what 
the job required instead was fidelity to tradi-
tion. Among scholars, the consensus has been 
that he ranks among the lower tiers of justices. 
Even former Minnesota Supreme Court Justice 
David Stras, a modern conservative, was able to 
mount only a tepid and unconvincing defense 
of Butler’s record.44 Butler was a nineteenth- 
century thinker caught up in the twentieth- 
century maelstrom of the Great Depression and 
a profound rethinking of constitutional law. 
The verdict of history—always temporary and 
contingent—has been that he held on mulishly 
to outmoded ideas, ideas that also happened to 
serve very well the nation’s wealthy. Pierce But-
ler was no crank; he believed the meaning of the 
Constitution (as he understood it) was unchang-
ing and unchangeable; its principles were fixed 
and eternal, and if they bent to the pressures of 
the times, they were no principles at all.

Events in the ninety years since Tipaldo re-
mind us that in American law, as in life, things 
sometimes go in cycles.45 Pierce Butler adhered 
to a view of the Constitution in which “the right 
of contract” was sacred; this had been a prevail-
ing view for decades. But just nine months a3er 
Tipaldo, in West Coast Hotel v. Parrish,46 the 
Supreme Court, through Chief Justice Hughes, 

Shortly after the death 
of Justice Pierce Butler 
was announced, his 
seat on the Supreme 
Court bench was 
draped in mourning, 
1939. Image courtesy 
of Library of Congress, 
Prints and Photographs 
Division, Harris & Ewing 
Photograph Collection.

Pierce Butler (at right) 
standing with his son, 
Kevin Butler (at left), 192(. 
Image courtesy of Library 
of Congress, Prints and 
Photographs Division, 
George Grantham Bain 
Collection.
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put an end to that approach; freedom of con-
tract wasn’t sacred a3er all.48 One era of Con-
stitutional law had come to an end, and a new 
one began. In the new era, government could 
act to intervene decisively in relations between 
employer and employee. It was revolutionary in 
the sense that an old regime had been toppled 
and a new one installed. The new one, which led 
to the Warren Court’s expansion of civil rights 
and liberties, has lasted for nearly a century.

But a new cycle may have begun. The  current 
Supreme Court majority, using an approach 
known as “originalism,”49 embrace an old con-
stitutional creed of long ago, limiting privacy 
rights,4: voting rights,4; a7rmative action,5⁰ 
health care for minors,50 as well as a host of 
shadow docket rulings that curtail Congress’s 
appropriations authority.51 Almost as quickly 
as the 1937 West Coast Hotel ruling swung the 
pendulum le3, today the pendulum swings in 
the other direction. Pierce Butler would prob-
ably be pleased.

James D. Fleming is a retired a"orney who in 
thirty-six years of practice served as Chief Pub-
lic Defender in the Fi#h and Second Judicial 
Districts in Minnesota. Fleming serves on the 
Board of the Ramsey County Historical Society 
and lives in Minneapolis.

Paul Nelson is an amateur historian, the author 
of Fredrick L. McGhee: A Life on the Color Line 
1861-1912, and many articles of Minnesota history 
published in Ramsey County History, Minnesota 
History, MNopedia, and other publications.

The body of the late Justice Pierce Butler being carried from St. Matthew’s Cathedral in 
Washington, DC following a high mass of requiem, 1939. Image courtesy of Library of Congress, 
Prints and Photographs Division, Harris & Ewing Photograph Collection.

Justice Pierce Butler, 
circa 192). Image courtesy 
of Library of Congress, 
Prints and Photographs 
Division, National Photo 
Company Collection.
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